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October 25, 2019
NOTICE TO PROPOSERS
Addendum No. Two
To
Request for Proposals (RFP)
For
Public Art Sculpture for Crown Valley Community Center

Addendum No. Two included herein is being issued to the Request for Proposals for the Public Art
Sculpture for Crown Valley Community Center. The purpose of this Addendum is to provide the following
clarification.
1. The City would like to amend the RFP Timeline as shown on page 1. The following changes apply
to all other sections of the RFP where the revised dates are mentioned.
a. The RFP Submittal (“RFP Due Date”) is no longer November 4, 2019 by 3:00 p.m. The
revised RFP Due Date is November 18, 2019 by 3:00 p.m.
b. The City Council Award of Project is no longer December 17, 2019. The revised City
Council Award of Project is January 21, 2020. The award will take place during the City
Council Meeting that starts at 7:00 p.m. at Laguna Niguel City Hall, 30111 Crown Valley
Parkway, Laguna Niguel, CA 92677. The awarded artist and/or team is not required to
attend the City Council Meeting.
c. The Completion of Public Art Sculpture is no longer April 1, 2020.
Completion of Public Art Sculpture is April 10, 2020.

The revised

2. The City would like to amend Section I.2 (Overview of the City) starting on page 7 of 18. Attached
to this Addendum No. Two as Exhibit “A” is a City Seal Brochure that discusses the various
elements of the City Seal.
3. Section II (Submittal Requirements) starting on page 8 of 18 does not indicate whether an artist
and/or team can submit multiple proposals.
a. To clarify, each submitted proposal may include multiple sketches and descriptions that each
refer to a different art sculpture. This applies to artists and/or teams that want to submit
more than one sketch and description of the proposed art sculpture. To ensure that the City
can match each sketch to each description, please clearly identify each sketch and
description.

4. Section II.2.B (Statement of Approach as part of the Submittal Requirements) on page 8 of 18
explains, “the statement will describe how each step (design, fabrication, and installation) of the
public art sculpture will be completed and by who (the artist, team, or additional contractors).”
a. To clarify, the submitted design cost will include the cost of hiring a professional engineer
to develop and submit plans and specifications for the installation of the public art sculpture.
b. The plans and specifications, developed by a professional engineer, are required to properly
install a foundation and concrete pad (per the California Building Code and City permit
inspection) and to meet the load requirements of the proposed art sculpture.
c. The plans and specifications from the professional engineer are only required from the artist
and/or team that is awarded by the City Council on January 21, 2020.
d. In the submitted proposal, please list the name and contact information for the professional
engineer you have contacted.
e. The cost of hiring the professional engineer is the responsibility of the awarded artist and/or
team.
f. After the project is awarded by the City Council on January 21, 2020:
i. The awarded artist and/or team will receive 30% of the proposed budget. This
portion of the awarded budget will provide the artist and/or team with the monetary
resources to pay the professional engineer for the plans and specifications.
ii. The awarded artist and/or team will apply for a no-cost City permit to allow the City
to oversee the installation of the foundation and concrete pad. The professional
engineer hired should be available to answer questions that arise.
iii. The awarded artist and/or team is required to remove the pavers without damage
prior to installing the foundation and concrete pad. After the installation of the
foundation and concrete pad, the pavers will need to be re-installed to the original
state.
5. Section V (Other Details) Item 6 (Public Appearance) of the RFP on page 12 explains that the
awarded artist and/or team will attend the grand opening of the Crown Valley Community Center
to unveil their public art sculpture during a ceremony. The date of the ceremony is May 2, 2020.
Additional details will be shared with the awarded artist and/or team by March 2020. On this day,
the artist and/or team can engage with the community to dedicate the public art sculpture in the
community’s memory.
6. Exhibit A (Pictures and Details about the Installation Location) starting on page 13 of 18 shows a
picture of the installation location with a vertical dimension of twenty-five (25) feet.
a. To clarify, the City would like to provide three additional vertical dimensions as shown.

7. Exhibit A.2 (Dimensions) on page 13 of 18 explains, “the public art sculpture should occupy a space
no larger than twenty (20) feet wide, twenty (20) feet deep, twelve (12) feed high.”
a. To clarify, the City has removed the stated dimensions. The City only requires that the
height of the public art sculpture not exceed fifteen (15) feet so that the signage on the
building is not obscured. The artist and/or team will determine the width and depth of the
public art sculpture based on their understanding of the location.
8. Exhibit A.2 (Concrete Pad) on page 13 of 18 explains, “the concrete pad has not yet been built and
will be designed to accommodate the load of the public art sculpture that is described in the proposal
of the artist and/or team that is awarded. The City is responsible for ensuring the concrete pad is
designed and installed per specification.”
a. To clarify, the information provided in item number four (above) pertains to this item.
9. The artist and/or team recommended for award by the City Council on January 21, 2020 will be
required to provide a Performance Bond as described on page 12 of the revised draft agreement that
is attached to this Addendum No. Two as Exhibit “B”. The Performance Bond will equal one
hundred (100%) of the proposed cost. The cost of securing the Performance Bond is the
responsibility of the artist and/or team recommended for award and therefore, the cost of the
Performance Bond should be considered in the development of the artist and/or team’s submitted
proposal.
Thank you for your time and attention.
Sincerely,

Russell Narahara
Management Analyst

EXHIBIT A
City Seal Brochure

EXHIBIT B
Revised Draft Agreement

AGREEMENT FOR ARTIST CREATION AND
PURCHASE OF ORIGINAL ART WORK
BY CITY OF LAGUNA NIGUEL
This Agreement is entered into this ______ day of ___________, 20__ by and between
the City of Laguna Niguel, a municipal corporation (“CITY”) and _______________________,
an independent artist (“ARTIST”). 1 CITY and ARTIST are sometimes hereinafter referred to
individually as “party” and collectively as “parties” in this Agreement.
RECITALS
A.
CITY issued a Request for Proposals (“RFP”) for proposals for public art to be
installed at Crown Valley Community Center in the City of Laguna Niguel.
B.
ARTIST submitted his/her “Proposal for ___________ at Crown Valley
Community Center”, which is dated [insert] and which is Exhibit “B” to this Agreement.
C,

ARTIST represents that he or she is a qualified and highly skilled, professional

artist.
D.
CITY has reviewed ARTIST’S prior work and based thereon, desires to hire
ARTIST to develop and construct an original, site-specific art work for, and as specified by,
CITY, to be installed as public art at the Crown Valley Community Center in the City of Laguna
Niguel.
E.
CITY and ARTIST desire to enter into this Agreement in order to set forth terms
and conditions under which ARTIST shall develop and construct a certain, original art work, as
specified by CITY, and perform additional, related services, all as more fully described herein.
AGREEMENT
NOW THEREFORE, in consideration of the foregoing recitals, and the mutual promises,
covenants and conditions herein contained, CITY and ARTIST agree as follows:
1.

DEFINITIONS

A.
“ARTIST’S Work” shall mean that certain work of public art sculpture referred
to, and known by the parties, as “[Artwork]”, including the entirety of the concept therefor, as
more fully described in ARTIST’S proposal, attached hereto as Exhibit “A” and incorporated by
reference herein.
B.
“ARTIST’S Supporting Works” means the design layout for [Artwork], and any
and all drawings, paintings, sketches, models, fabrications, renderings and/or any and all other

1

If the agreement is awarded to a group of artist, the references to “ARTIST” in this Agreement will be changed to
“ARTIST TEAM”, and corresponding changes will be made to the text of other provisions of this Agreement
template.
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images of [Artwork], in whatever media, and tangible objects, created by ARTIST, in connection
with, necessary to, or in any way arising out of ARTIST’S performance of this Agreement.
C.
“Scope of Services” shall mean ARTIST’S services and creation and production
of ARTIST’S Work and ARTIST’S Supporting Works, as set forth in Exhibit “A”, and as
required pursuant to CITY’S requirements and specifications.
D.
“Site” shall mean that certain portion of real property located at Crown Valley
Community Center, 29751 Crown Valley Parkway, Laguna Niguel, California, in the area
designated on Exhibit “C”, “ARTWORK LOCATION”, attached hereto and incorporated herein,
where ARTIST’S Work will be permanently installed.
2.

ARTIST’S SERVICES

A.
Scope of Services. Subject to the terms and conditions set forth in this
Agreement, ARTIST shall perform the services identified and produce ARTIST’S Work, as
required in the Scope of Services (collectively “the Services”). ARTIST shall work with
CITY’S landscape architect to coordinate the precise location of the installation Site. ARTIST
shall not duplicate ARTIST’S Work, in any scale, or display any facsimile of ARTIST’S Work
at any other location. ARTIST shall not publicly display ARTIST’S Work prior to final
acceptance by CITY. ARTIST shall, upon CITY’S request, certify his or her compliance with
the foregoing.
Prior to commencing the construction, fabrication and/or installation of ARTIST’S Work,
ARTIST shall produce and provide to CITY for approval detailed shop drawings of the same,
verifying that the components, i.e., design, colors, dimensions, materials and other details of
ARTIST’S Work are consistent with Exhibit “B” and CITY’S requirements and specifications as
set forth in Exhibit “A.” CITY shall approve or disapprove the detailed shop drawings within
forty-five (45) days of receipt. CITY shall not require redesign of or other changes to any
component of ARTIST’S Work once that component has been approved.
If any of the Services, including fabrication and/or installation of ARTIST’S Work, are
to be performed by someone other than ARTIST, ARTIST shall personally supervise such work,
to the extent reasonably possible, to ensure that the work complies with all requirements of this
Agreement, including CITY’S specifications.
On or before the date of final acceptance of ARTIST’S Work by CITY, ARTIST shall
provide CITY with a written list of maintenance requirements for ARTIST’S Work. Once
accepted by CITY and installed to CITY’S satisfaction, ARTIST shall have no further
obligations with respect to maintenance and repairs, except as may be separately agreed upon by
the parties.
Upon being given advance written notice of not less than fourteen (14) days, ARTIST
shall meet with community groups, the general public and/or press/media representatives to
discuss ARTIST’S Work. ARTIST shall be available at such times as mutually agreed upon to
attend presentation ceremonies relating to the transfer of ARTIST’S Work to CITY. ARTIST
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shall not make any public information release related to the Services without CITY’S prior
written consent.
CITY shall have the right to request, in writing, changes in the Scope of Services. Any
changes mutually agreed upon by the parties, and any increase or decrease in compensation, shall
be incorporated by written amendments to this Agreement.
B.
Time for Performance. ARTIST shall commence performing the Services when
given written notice to proceed and shall perform the Services and produce ARTIST’S Work in
conformance with the Project Timeline set forth in Exhibit “B” attached hereto and incorporated
by reference herein.
C.
Standard of Performance. ARTIST, and any person or entity acting on ARTIST’S
behalf, shall perform all of the Services to the highest professional standards, at a quality level
consistent with the production of a significant work of public art, and in a manner reasonably
satisfactory to CITY. ARTIST shall ensure that the final design, placement, materials and
fabrication of ARTIST’S Work comply with CITY’S budgetary and scheduling requirements.
ARTIST shall comply with all applicable federal, state and local laws, ordinances, codes and
regulations while performing hereunder.
3.

REPRESENTATIVES

A.
City Representative.
For the purposes of this Agreement, the contract
administrator and CITY’S representative shall be Jacki Scott, Public Works Director/City
Engineer (hereinafter the “City Representative”). It shall be ARTIST’S responsibility to assure
that the City Representative is kept informed of the progress of the performance of the Services,
and production of ARTIST’S Work, and ARTIST shall refer any decisions which must be made
by CITY to the City Representative. Unless otherwise specified herein, any approval of CITY
required hereunder shall mean the approval of the City Representative.
B.
Artist Representative. For the purposes of this Agreement, ARTIST is solely
authorized to act on his or her own behalf with respect to the services specified herein and make
all decisions in connection therewith.
4.

PERSONNEL

A.
ARTIST agrees that he or she shall be responsible for completing all services in
the Scope of Services. Unless otherwise agreed to in writing by CITY, the Services shall be
performed by ARTIST personally, except that if ARTIST is required as part of the Services to
install ARTIST’S Work, then he or she may be assisted in the installation by persons approved in
advance by CITY. All such persons shall possess the qualifications, permits and licenses
required by applicable law to perform such services.
B.
ARTIST shall be solely responsible for the satisfactory work performance of all
persons engaged in performing the Services, and their compliance with all performance
standards established by CITY.
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C.
In the event that CITY, in its sole discretion, at anytime during the term of this
Agreement, desires the removal of any persons assigned by ARTIST to perform services
pursuant to this Agreement, ARTIST shall remove any such person immediately upon receiving
notice from CITY.
D.
ARTIST shall obtain and maintain during the Agreement term all necessary
certificates and permits required by law for the provision of services under this Agreement.
5.

LABOR, FACILITIES AND EQUIPMENT

Except as otherwise authorized by CITY in writing, ARTIST shall, at his or her sole cost
and expense, furnish all labor, facilities and equipment which may be required in order to
satisfactorily complete the Services pursuant to this Agreement.
6.

TERM OF AGREEMENT

This Agreement is effective upon mutual execution and shall terminate upon ARTIST’S
completion of the Services to CITY’S satisfaction, which date shall be on or before the date
specified in Exhibit “B”, unless sooner terminated as provided in Section 26 herein.
7.

COMPENSATION

A.
CITY agrees to compensate ARTIST for the Services, including ARTIST’S
Work, ARTIST’S Supporting Works and the rights and waivers granted herein, and ARTIST
agrees to accept in full satisfaction thereof, a total sum not to exceed ______________ thousand
dollars ($________.00) (hereinafter “Total Artist Budget”). Payments shall be made in
accordance with Section 8 herein and pursuant to the Project Timeline. CITY shall not withhold,
and ARTIST shall be solely responsible for payment of, applicable federal or state payroll or any
other required taxes.
B.
The amount set forth in subsection A shall include reimbursement for all actual
and necessary expenditures reasonably incurred in the performance of this Agreement.
C.
No claims for additional services performed by ARTIST which are beyond the
Scope of Services will be allowed unless such additional work is authorized by CITY in writing
prior to the performance of such services.
8.

METHOD OF PAYMENT

CITY shall not compensate ARTIST until CITY in its sole discretion is satisfied with
each portion of the Services performed in accordance with the Project Timeline. ARTIST agrees
that if CITY in its sole judgment is not satisfied with any portion of the Services, ARTIST shall
modify, alter, or re-perform such Services at ARTIST’S sole expense until CITY is fully
satisfied. Under no circumstances shall CITY be required to pay ARTIST for any of the
Services that have not been satisfactorily completed.
Following receipt of ARTIST’S written invoice corresponding to each payment milestone
set forth below, CITY shall compensate ARTIST as follows:
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(a) Upon execution of the Agreement by both parties, thirty percent (30%) of the
Total Artist Budget will be paid to ARTIST.
(b) Upon CITY’S written approval of the completed fabrication of ARTIST’S
Work, forty percent (40%) of the Total Artist Budget will be paid to ARTIST.
(c) Upon CITY’S written approval of the completed installation of ARTIST’S
Work, twenty-five percent (25%) of the Total Artist Budget will be paid to ARTIST.
(d) Upon expiration of thirty (30) days after satisfactory installation of ARTIST’S
Work, or, if any of the Services remain to be performed, then on such later date by which
ARTIST has fully completed his or her provision of the Services, provided ARTIST is not
otherwise in breach, five percent (5%) of the Total Artist Budget will be paid to ARTIST.
9.

OWNERSHIP OF WORKS

ARTIST agrees that ARTIST’S Work and ARTIST’S Supporting Works constitute
“work made for hire” by ARTIST for CITY, subject to the terms of this Agreement. ARTIST
understands and agrees that upon its acceptance by CITY, ARTIST’S Work shall become the
sole property of CITY in accordance with this section. The parties agree that ARTIST’S Work
and all rights, title and interest in or to ARTIST’S Work shall belong to and are being sold and
assigned in their entirety to CITY for whatever use it desires, and that CITY does and shall at all
times own, solely and exclusively, complete and unencumbered, all rights, title and interest in
and to all of ARTIST’S Work. In consideration of the compensation to be paid, and other
consideration to be given, to ARTIST pursuant to this Agreement, ARTIST waives any and all
claims of exclusive ownership and agrees that CITY shall solely own any and all copyrights,
moral rights, and all other intellectual property rights and interests, and any derivative works
based thereon, arising from the creation of ARTIST’S Work and ARTIST’S Supporting Works.
CITY shall be solely entitled to reproduce, use in any way, display, license, distribute,
sell, or give away likenesses or copies of any of ARTIST’S Work and ARTIST’S Supporting
Works, in any form and on any media, provided, however, that CITY may in its discretion
authorize ARTIST to install or cause to be installed no more than five (5) copies of the
[Artwork] sculpture and any such copies may be installed no closer than fifty (50) miles from
CITY’S corporate limits.
On any and all reproductions of ARTIST’S Work or ARTIST’S Supporting Works, as
authorized in this section, the party creating the reproduction shall place a copyright notice to
protect CITY’S and ARTIST’S copyrights in ARTIST’S Work and/or ARTIST’S Supporting
Works under the United States copyright law. Any photographic reproductions of ARTIST’S
Work and/or ARTIST’S Supporting Works shall include the following: “[ARTIST-Designated
Name of Art Project], Commissioned by the City of Laguna Niguel."
10.

TRANSFER OF RIGHTS OF REPRODUCTION

ARTIST hereby transfers to CITY full ownership in all rights of reproduction, as that
term is defined in California Civil Code Section 982, in ARTIST’S Work and ARTIST’S
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Supporting Works, including but not limited to the right to claim statutory copyright in
ARTIST’S Work and/or ARTIST’S Supporting Works and the right to reproduce ARTIST’S
Work and/or ARTIST’S Supporting Works in any manner whatsoever for commercial and noncommercial purposes.
11.

WAIVER OF MORAL RIGHTS

ARTIST hereby waives, releases and disclaims any rights, demands or claims as may
arise at any time and under any circumstances against CITY, its elected officials, officers, agents,
employees, attorneys, servants, volunteers, successors and assigns arising under the federal
Visual Artists Rights Act (17 U.S.C. §§ 106A and 113(d)), the California Art Preservation Act
(Cal. Civil Code § 987, et seq.), and any other local, state, federal or international laws that
convey rights of the same nature as those conveyed under 17 U.S.C. § 106A, California Civil
Code § 987, et seq., or any other type of moral right protecting the integrity of works of art, with
respect to ARTIST’S Work. ARTIST acknowledges and agrees that CITY, in it its sole and
exclusive discretion, may, among other acts, temporarily or permanently modify, alter, change or
destroy any of ARTIST’S Work. CITY agrees that prior to any proposed destruction of
ARTIST’S Work, ARTIST shall be provided with a reasonable opportunity to reclaim
possession thereof.
12.

ASSIGNMENT OF INTEREST IN INTELLECTUAL PROPERTY RIGHTS

ARTIST hereby assigns to CITY sole ownership of any and all copyrights, moral rights,
duplication rights, and all other intellectual property rights and interests and any derivative works
based thereon, arising from the creation of ARTIST’S Work and ARTIST’S Supporting Works
insofar as any of the same may not be considered work made for hire, or are not otherwise
conveyed by this Agreement. In the event either party desires to file any document with any
governmental agency in order to establish or protect any intellectual property right with respect
to ARTIST’S Work and ARTIST’S Supporting Works, the filing party shall notify the other
party at least ten (10) days in advance. The filing party shall represent in any such documents
that any and all intellectual property rights pertaining to ARTIST’S Work and ARTIST’S
Supporting Works are solely owned by CITY.
13.

RISK OF LOSS

ARTIST bears the sole risk of damage to or loss of ARTIST’S Work to be produced by
ARTIST pursuant to this Agreement until ARTIST’S Work is delivered and satisfactorily
installed and CITY accepts ARTIST’S Work as satisfactorily completed, as required by this
Agreement.
14.

ORIGINALITY OF WORKS

ARTIST represents and warrants that (i) ARTIST’S Work is and will be original; (ii) at
the time of transfer hereunder, ARTIST is the sole, world-wide owner of ARTIST’S Work and
of all rights therein including copyright, trademark and other intellectual property and
proprietary rights therein; (iii) ARTIST is and will be the sole creator of ARTIST’S Work;
(iv) ARTIST has and will have full and sufficient right to assign all rights granted herein and to
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waive all rights relinquished herein; (v) ARTIST is not under any obligation to transfer or sell
any of ARTIST’S Work to any third party; (vi) ARTIST’S Work and/or ARTIST’S Supporting
Works have not been and will not be published under circumstances, except as provided herein,
and have not been the subject of any commercial transaction, which have or will cause a loss of
any copyright, trademark or other intellectual property and proprietary rights therein; and
(vii) ARTIST’S Work and/or ARTIST’S Supporting Works do not and will not infringe any
patent, copyright, trademark or other intellectual property or proprietary rights, privacy rights or
other rights of any third party, nor has any claim (whether or not embodied in a legal action, past
or present) of such infringement been threatened or asserted, nor is such a claim pending, against
ARTIST (or, insofar as ARTIST is aware, against any entity from which ARTIST has obtained
any rights).
To the fullest extent permitted by law, ARTIST shall indemnify, defend (including
payment of CITY’S actual attorneys fees) and hold CITY and CITY’S elected officials, officers
employees, agents and volunteers free and harmless with respect to any and all liabilities and any
and all claims and actions alleging that ARTIST’S Work or any of ARTIST’S Supporting
Works, or any design or concept embodied therein, infringe any copyright, trademark or other
intellectual property or proprietary right.
15.

WARRANTY OF ARTIST’S WORK

A.
ARTIST hereby warrants that ARTIST’S Work will be free of defects in
workmanship (due to faulty design or fabrication), materials and/or finish, and that ARTIST will,
at ARTIST’S own expense, promptly and satisfactorily remedy or repair any such defects in
workmanship, materials and finish, and if necessary replace any part or all of ARTIST’S Work,
with respect to defects appearing within a period of two (2) years of the date ARTIST’S Work is
installed, excluding repairs due to vandalism. Should there be any deterioration in ARTIST’S
Work due to the quality of any incorporated material or materials, occurring within a period of
four (4) years after installation, ARTIST shall promptly repair and/or replace all affected
portions.
B.
Neither CITY’S review, approval or acceptance of, non-payment for any of the
Services shall operate as a waiver of any rights under this Agreement or of any cause of action
arising out of the performance of this Agreement, and ARTIST shall be and shall remain liable to
CITY in accordance with applicable law for all damages to CITY caused by ARTIST’S
negligent or inadequate performance of any of the Services or production of ARTIST’S Work
furnished under this Agreement.
C.
The rights and remedies of CITY provided for under this Agreement are in
addition to any other rights and remedies provided by law.
16.

PUBLIC SAFETY

ARTIST shall utilize due care at all times while installing ARTIST’S Work, and/or will
supervise others installing ARTIST’S Work to ensure that, to the extent possible, such persons
will exercise due care while performing such work. ARTIST agrees to design and construct
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ARTIST’S Work so as to avoid creating unreasonable risks to the public when used in the
manner for which it is designed.
17.

ARTIST’S COMMITMENT

ARTIST agrees that ARTIST will not make reference to any of ARTIST’S Work in a
way that reflects discredit on CITY or ARTIST’S Work.
18.

ARTIST’S CREDIT

CITY will purchase and have installed at the base of the [Artwork] an identification
plaque that will include the ARTIST’S name, year of installation, and title. If desired by CITY,
CITY’S name as the commissioning agency may also be included in the ARTIST’S plaque.
19.

INDEPENDENT CONTRACTOR

ARTIST will act hereunder as an independent contractor. This Agreement shall not and
is not intended to constitute ARTIST as an agent, servant, or employee of CITY and shall not
and is not intended to create the relationship of partnership, joint venture or association between
CITY and ARTIST.
ARTIST is and shall at all times remain as to City a wholly independent contractor.
Neither CITY nor any of its officers, employees, or agents, shall have control over the conduct of
ARTIST or any of ARTIST’S officers, employees, or agents. ARTIST shall not at any time or in
any manner represent that he or she or any of his or her officers, employees, or agents, are
officers, employees, or agents, of CITY. Except as specified in writing by CITY, ARTIST shall
have no authority, expressed or implied, to act on behalf of CITY, and ARTIST shall have no
authority, expressed or implied, to incur any obligation or liability against CITY. ARTIST shall
be responsible for and pay all taxes and other payments for ARTIST and his or her employees
for Federal and State income taxes, including withholding of taxes, Social Security, worker's
compensation insurance, State disability insurance, unemployment insurance, and all other
similar items.
20.

CONFIDENTIALITY

Prior to final acceptance of ARTIST’S Work, ARTIST’S Supporting Works and all
documents, discussion, renderings or fabrication or other information developed or received by
ARTIST or provided for performance of this Agreement are deemed confidential and shall not be
disclosed by ARTIST without prior written consent by CITY. CITY shall grant such consent if
disclosure is legally required or necessary to provide the services under this Agreement.
21.

CONFLICTS OF INTEREST

ARTIST hereby warrants for himself or herself, his or her employees, and subcontractors
that those persons presently have no interest and shall not obtain any interest, direct or indirect,
which would conflict in any manner with the performance of the services contemplated by this
Agreement. No person having such conflicting interest shall be employed by or associated with
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ARTIST in connection with this project. ARTIST hereby warrants for himself or herself and his
or her volunteers that no such person shall engage in any conduct which would constitute a
conflict of interest under any CITY ordinance, state law or federal statute. The inclusion of the
provisions in this Section shall not operate to give ARTIST the right to subcontract or assign his
or her duties or rights hereunder either in whole or in part, without CITY’S prior written consent
and any attempt to do so shall be void and of no effect.
22.

INDEMNIFICATION AND RELEASE

A.
To the fullest extent permitted by law, ARTIST shall defend (with counsel
reasonably approved by CITY), indemnify, and hold harmless CITY, its elected and appointed
officials, officers, agents, employees, attorneys, servants, volunteers, successors and assigns and
those CITY agents serving as independent contractors in the role of CITY officials (collectively
“Indemnitees” in this Section 22) from and against any and all claims, demands, causes of action,
liabilities, losses, damages, costs or expenses for any damage due to bodily injury, death or
personal injury to any person and injury to any real property or personal property arising out of
or resulting from any alleged intentional, reckless, negligent or other acts, errors or omissions of
ARTIST or any other person or entity acting on behalf of ARTIST in the performance of this
Agreement. Such costs and expenses shall include payment of reasonable attorneys’ fees and
expert fees incurred by CITY’S use of counsel of CITY’S choice.
The parties understand and agree that the duty of ARTIST to indemnify and hold
harmless includes the duty to defend as set forth in Section 2778 of the California Civil Code.
B.
To the fullest extent permitted by law, ARTIST, on behalf of himself or herself,
and his or her heirs, executors, administrators and assigns, hereby releases, discharges and agrees
not to sue the Indemnitees (as defined in Subdivision (A) of this Section 22) for any bodily
injury, death, personal injury, or damage to or loss of real property or personal property arising
out of or resulting from ARTIST’S performance of services pursuant to this Agreement, from
whatever cause, including the active or passive negligence of CITY of Laguna Niguel.
C.
ARTIST’S obligations under this or any other provision of this Agreement will
not be limited by the provisions of any workers’ compensation act or similar act. ARTIST
expressly waives its statutory immunity under such statutes or laws as to CITY, its officers,
agents, employees and volunteers.
D.
CITY does not, and shall not, waive any rights that it may possess against
ARTIST because of the acceptance by CITY, or the deposit with CITY, of any insurance policy
or certificate. This hold harmless and indemnification provision shall apply regardless of
whether or not any insurance policies are determined to be applicable to the claim, demand,
damage, liability, loss, cost or expense. ARTIST’S obligation to indemnify shall not be
restricted to insurance proceeds, if any, received by ARTIST or any of the Indemnitees.
E.
ARTIST agrees to pay all required taxes on amounts paid to ARTIST under this
Agreement, and to indemnify and hold CITY harmless from any and all taxes, assessments,
penalties, and interest asserted against CITY by reason of the independent contractor relationship
created by this Agreement. ARTIST shall fully comply with the workers’ compensation laws
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applicable to ARTIST and/or persons acting on ARTIST’S behalf. ARTIST further agrees to
indemnify and hold CITY harmless from any failure of ARTIST to comply with applicable
workers’ compensation laws. CITY shall have the right to offset against the amount of any fees
due to ARTIST under this Agreement any amount due to CITY from ARTIST as a result of
ARTIST’S failure to promptly pay to CITY any reimbursement or indemnification arising under
this Section.
23.

INSURANCE

Without limiting ARTIST’S indemnification of the CITY, and at all times during the
term of this Agreement thereafter, ARTIST shall obtain, provide and maintain at its sole cost and
expense, policies of insurance of the type and amounts described below and in a form
satisfactory to CITY. Procurement of insurance by ARTIST shall not be construed as a
limitation of ARTIST’S liability or as full performance of ARTIST’S duties to indemnify, hold
harmless and defend under Section 22 of this Agreement.
A.
All insurance policies shall be issued by an insurance company currently
authorized by the Insurance Commissioner to transact business of insurance or is on the List of
Approved Surplus Line Insurers in the State of California, with an assigned policyholders' Rating
of A- (or higher) and Financial Size Category Class VII (or larger) in accordance with the latest
edition of Best's Key Rating Guide, unless otherwise approved by CITY’S Risk Manager.
B.
ARTIST shall provide all of the following insurance coverage and minimum
limits specified as follows:
(i)
Workers' Compensation Insurance/Employer’s Liability. ARTIST shall
maintain Workers' Compensation Insurance (Statutory Limits) and Employer's Liability
Insurance with limits of at least one million dollars ($1,000,000) each accident for bodily injury
by accident and each employee for bodily injury by disease in accordance with the laws of the
State of California, Section 3700 of the Labor Code. ARTIST shall submit to CITY, along with
the certificate of insurance, a Waiver of Subrogation endorsement in favor of CITY, its officers,
agents, employees and volunteers.
(ii)
General Liability Insurance. ARTIST shall maintain commercial general
liability insurance and, if necessary, umbrella liability insurance, with coverage at least as broad
as provided by Insurance Services Office form CG 00 01, in an amount not less than one million
dollars ($1,000,000) per occurrence, two million dollars ($2,000,000) general aggregate, for
bodily injury, personal injury, and property damage. The policy must include contractual
liability that has not been amended. Any endorsement restricting standard ISO “insured
contract” language will not be accepted.
(iii) Automobile Liability Insurance. ARTIST shall maintain automobile
insurance at least as broad as Insurance Services Office form CA 00 01 covering bodily injury
and property damage for all activities of ARTIST arising out of or in connection with any
Services to be performed under this Agreement, including coverage for any owned, hired, nonowned or rented vehicles, in an amount not less than one million dollars ($1,000,000) combined
single limit for each accident.
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(iv)
Professional Liability (errors & omissions) Insurance. ARTIST shall
maintain professional liability insurance that covers the Services to be performed in connection
with this Agreement, in the minimum amount of $1,000,000 per claim and in the aggregate. Any
policy inception date, continuity date, or retroactive date must be before the effective date of this
Agreement and ARTIST agrees to maintain continuous coverage through a period no less than
three years after completion of the services required by this Agreement.
C.

Additional Insurance Requirements.

The policies are to contain, or be endorsed to contain, the following provisions:
(i)
All insurance coverage maintained or procured pursuant to this Agreement
shall be endorsed to waive subrogation against City, its elected or appointed officers, agents,
officials, employees and volunteers or shall specifically allow ARTIST or others providing
insurance evidence in compliance with these requirements to waive their right of recovery prior
to a loss. ARTIST hereby waives its own right of recovery against CITY, and shall require
similar written express waivers and insurance clauses from each of its subcontractors.
(ii)
General liability policies shall provide or be endorsed to provide that
CITY and its officers, officials, employees, and agents, and volunteers shall be additional
insureds under such policies. This provision shall also apply to any excess/umbrella liability
policies.
(iii) All liability coverage shall apply on a primary basis and shall not require
contribution from any insurance or self-insurance maintained by CITY.
(iv)
ARTIST agrees to oblige its insurance agent or broker and insurers to
provide to City with a thirty (30) days’ notice of cancellation (except for nonpayment for which a
ten (10) calendar day notice is required) or nonrenewal of coverage for each required coverage.
(v)
ARTIST shall provide certificates of insurance to CITY as evidence of the
insurance coverage required herein, along with a waiver of subrogation endorsement for workers'
compensation. Insurance certificates and endorsements must be approved by CITY’S Risk
Manager prior to commencement of performance. Current certification of insurance shall be
kept on file with CITY at all times during the term of this Agreement. CITY reserves the right to
require complete, certified copies of all required insurance policies, at any time.
(vi)
CITY reserves the right at any time during the term of the Agreement to
change the amounts and types of insurance required by giving the ARTIST ninety (90) days
advance written notice of such change. If such change results in substantial additional cost to
ARTIST, CITY and ARTIST may renegotiate the ARTIST’S compensation.
(vii) ARTIST agrees to ensure that its consultants, subcontractors, and any
other party involved with the project who is brought onto or involved in the project by ARTIST,
provide the same minimum insurance coverage and endorsements required of ARTIST. Vendor
agrees to monitor and review all such coverage and assumes all responsibility for ensuring that
such coverage is provided in conformity with the requirements of this section. ARTIST agrees
that upon request, all agreements with consultants, subcontractors, and others engaged in the
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project will be submitted to CITY for review. Failure of CITY to request copies of such
agreements will not impose any liability on CITY, or its officials, officers, employees or agents.
24.

BONDS

Prior to the award of the agreement by City Council, the ARTIST recommended for the
award of agreement will complete the Performance Bond set forth in Exhibit “D” and deliver to
CITY two (2) of a Performance Bond issued by a California Admitted Surety in the form and
content included in Exhibit “D” in a penal sum equal to One Hundred (100%) of the
COMPENSATION proposed by the ARTIST.
25.

NONDISCRIMINATION BY ARTIST

ARTIST represents and agrees that ARTIST does not and will not discriminate against
any subcontractor, consultant, employee, or applicant for employment or in the provision of
ARTIST’S Services under this Agreement because of race, religion, color, sex, handicap or
disability, or national origin, or on any other basis prohibited by law. Such nondiscrimination
shall include, but not be limited to, the following: employment, upgrading, demotion, transfers,
recruitment, recruitment advertising, layoff, termination, rates of pay or other forms of
compensation, and selection for training, including apprenticeship.
26.

MUTUAL COOPERATION

A.
CITY shall provide ARTIST with all pertinent data, documents and other
requested information as is reasonably available for the proper performance of ARTIST’S
services.
B.
In the event any claim or action is brought against CITY relating to ARTIST’S
performance in connection with this Agreement, ARTIST shall render any reasonable assistance
that CITY may require.
27.

REVIEW OF WORK

ARTIST shall maintain full and accurate records with respect to all matters covered
under this Agreement for a period of three (3) years following completion of the Services. CITY
shall have access, without charge, upon reasonable notice, during normal business hours to
review any of ARTIST’S Work, or any other work provided pursuant to this Agreement and any
documentation related thereto and/or to review or monitor ARTIST’S progress in performing
pursuant to this Agreement.
28.

TERMINATION OF AGREEMENT

A.
Either party shall have the right to terminate this Agreement upon the other
party’s failure to perform as required herein, by providing the other with no less than fourteen
(14) calendar days’ prior written notice (“Termination Notice”.) The Termination Notice must
specify the breach and provide the breaching party with an opportunity to cure the breach within
the fourteen (14) day notice period, or such longer period as the notifying party shall provide. If
CITY provides the Notice of Termination, then ARTIST agrees to cease all work under this
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Agreement upon receipt of such Notice, except as may be necessary to cure the breach. All work
product of ARTIST, including ARTIST’S Work and ARTIST’S Supporting Works, completed
or partially completed, up to the date of receipt of the Notice of Termination shall become the
property of CITY.
B.
In the event of termination or cancellation of this Agreement by CITY, due to no
fault or failure of performance by ARTIST, ARTIST shall be paid based on the percentage of
services satisfactorily performed and/or Works satisfactorily produced at the time of termination.
In no event shall ARTIST be entitled to receive more than the amount that would be paid to
ARTIST for the full performance of the services required by this Agreement.
29.

SURVIVAL OF CERTAIN PROVISIONS

The provisions of Sections 9, 10, 11, 12, 13, 14, 15, 16, 17, 20 and 22 shall survive the
expiration or earlier termination of this Agreement.
30.

FORCE MAJEURE

ARTIST shall not be liable for failure to perform any of the Services and/or produce
ARTIST’S Work as required under this Agreement if ARTIST presents acceptable evidence, in
CITY’S sole judgment, that such failure was due to causes beyond the control, and without the
fault or negligence of ARTIST.
31.

NOTICES

Any notices, bills, invoices, or reports required by this Agreement shall be deemed
received on: (a) the day of delivery if delivered by hand or overnight courier service during
ARTIST’S and CITY’S regular business hours; or (b) on the third business day following deposit
in the United States mail, postage prepaid, to the addresses heretofore below, or to such other
addresses as the parties may, from time to time, designate in writing.
If to CITY:

City of Laguna Niguel
Attn:__________________
30111 Crown Valley Parkway
Laguna Niguel, California 92677

If to ARTIST: ________________________
________________________
________________________
32.

PROHIBITION AGAINST ASSIGNMENT

ARTIST’S performance of the Services is personal to ARTIST. ARTIST shall not
delegate, transfer, subcontract or assign his or her duties or rights hereunder, either in whole or in
part, without CITY’S prior written consent, and any attempt to do so shall be void and of no
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effect. CITY shall not be obligated or liable under this Agreement to any party other than
ARTIST.
33.

ATTORNEY’S FEES

In the event that CITY or ARTIST commences any legal action or proceeding for breach,
or to enforce or interpret the provisions of this Agreement, the prevailing party shall be entitled
to recover its costs of suit, including reasonable attorney’s fees and costs of experts.
34.

ENTIRE AGREEMENT

All documents referenced as exhibits in this Agreement are hereby incorporated in this
Agreement. In the event of any material discrepancy between the express provisions of this
Agreement and provisions of any document incorporated by reference, the provisions of this
Agreement shall prevail. This instrument contains the entire Agreement between CITY and
ARTIST with respect to the subject matter herein. No other prior oral or written agreements are
binding on the parties. Any modification of this Agreement will be effective only if it is in
writing and executed by CITY and ARTIST.
35.

GOVERNING LAW; JURISDICTION

This Agreement shall be governed by and construed in accordance with the laws of the
State of California. In the event of litigation between the parties, venue in State trial courts shall
lie exclusively in Orange County Superior Court. In the event of litigation in a United States
District Court, exclusive venue shall lie in the Central District of California.
36.

SEVERABILITY

Wherever possible, each provision of this Agreement shall be interpreted in such a
manner as to be valid under applicable law. If any provision of this Agreement is determined by
a court of competent jurisdiction to be invalid, void or unenforceable, the remaining provisions
shall nevertheless continue in full force and effect.
37.

CAPTIONS

The captions used in this Agreement are solely for reference and the convenience of the
parties. The captions are not a part of the Agreement, in no way bind, limit, or describe the
scope or intent of any provision, and shall have no effect upon the construction or interpretation
of any provision herein.
///
///
///

Revised 10-25-19

14

38.

EXECUTION

This Agreement may be executed in any number of counterparts, each of which shall be
deemed an original, but all of which when taken together shall constitute one and the same
instrument.
IN WITNESS WHEREOF, the parties have executed this Agreement as of the date first
written above.
“CITY”
CITY OF LAGUNA NIGUEL

By:
Tamara S. Letourneau
City Manager
ATTEST”

Eileen Gomez
City Clerk

APPROVED AS TO FORM BY THE
CITY ATTORNEY FOR THE
CITY OF LAGUNA NIGUEL, CALIFORNIA

Kevin G. Ennis, Esq.
City Attorney

“ARTIST”
By:
Print
Name:

[Signatures are to be notarized;
attach Acknowledgment.]
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EXHIBIT “A”
SCOPE OF SERVICES

EXHIBIT “B”
PROPOSAL

EXHIBIT “C”
ARTWORK LOCATION

EXHIBIT “D”
PERFORMANCE BOND

Bond No. __________

PERFORMANCE BOND
KNOW ALL PERSONS BY THESE PRESENTS that:
WHEREAS the City of Laguna Niguel (“City”), has awarded to
(“Principal”)
(Name and address of Artist)

a contract (the “Contract”) for the Work described as follows:
(Project name)

WHEREAS, Principal is required under the terms of the Contract to furnish a Bond for the
faithful performance of the Contract.
NOW, THEREFORE, we, the undersigned Principal, and
,
(Name and address of Surety)

(“Surety”) a duly admitted surety insurer under the laws of the State of California, as Surety, are
held and firmly bound unto the City in the penal sum of
Dollars ($
), this amount being not less than the
total Contract Price, in lawful money of the United States of America, for the payment of which
sum well and truly to be made, we bind ourselves, our heirs, successors executors and
administrators, jointly and severally, firmly by these presents.
THE CONDITION OF THIS OBLIGATION IS SUCH THAT, if the hereby bounded Principal,
his, her or its heirs, executors, administrators, successors or assigns, shall in all things stand to
and abide by, and well and truly keep and perform the covenants, conditions and provisions in
the Contract and any alteration thereof made as therein provided, on the Principal’s part, to be
kept and performed at the time and in the manner therein specified, and in all respects according
to their true intent and meaning, and shall indemnify and save harmless the City, its officers,
agents and employees, as therein stipulated, then this obligation shall become null and void;
otherwise, it shall be and remain in full force and effect.
As a part of the obligation secured hereby and in addition to the face amount specified therefor,
there shall be included costs and reasonable expenses and fees, including reasonable attorneys’
fees, incurred by City in successfully enforcing such obligation, all to be taxed as costs and
included in any judgment rendered. Surety hereby waives any statute of limitations as it applies
to an action on this Bond.

The Surety hereby stipulates and agrees that no change, extension of time, alteration or addition
to the terms of the Contract or of the Work to be performed thereunder or the specifications
accompanying the same shall in anywise affect its obligations under this Bond, and it does
hereby waive notice of any such change, extension of time, alteration or addition to the terms of
the Contract or to the Work or to the specifications. Surety hereby waives the provisions of
California Civil Code Sections 2845 and 2849. The City is the principal beneficiary of this Bond
and has all rights of a party hereto.
IN WITNESS WHEREOF, two (2) identical counterparts of this instrument, each of which shall
for all purposes be deemed an original hereof, have been duly executed by Principal and Surety,
on the date set forth below, the name of each corporate party being hereto affixed and these
presents duly signed by its undersigned representative(s) pursuant to authority of its governing
body.
Dated:
“Principal”

“Surety”

By:

By:
Its

By:

Its

By:
Its

Its

(Seal)

Note:

This Bond must be executed in duplicate and dated, all signatures must be notarized, and evidence of the
authority of any person signing as attorney-in-fact must be attached. DATE OF BOND MUST NOT BE
BEFORE DATE OF CONTRACT. Surety companies executing Bonds must appear on the Treasury
Department’s most current list (Circular 570 as amended) and be authorized to transact business in the State
where the project is located.

